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A guIdE TO ESTATE PRESERVATION

WElcOmE
Often the misconception is that Inheritance
welcome to A Guide to Estate Preservation. Carefully planning

preservation is about helping you to look after and maintain your
rich, wide scale home ownership and rising property values
have meant that more and more people are being subjected to
Inheritance Tax every year.
Few of us like to think about dying, but equally few of us could live
with the thought that we have not made adequate provision for
family and friends who survive us.
The legislation that governs passing on your estate to your chosen
us knows when we shall die, this means making the necessary
provisions now.
The earlier you make the arrangements, the greater your chance of
taking full advantage of the tax opportunities available and thereby
more demoralising than the thought that a substantial slice of your
wealth that you have worked hard to accumulate ends up passing
to the taxman.
By gaining a real understanding of your requirements, we can
offer you effective solutions based on our wealth of knowledge and
experience. To discuss the options available to you, please contact
us for further information.

Content of the articles featured inside A Guide to Estate Preservation is for general information and use only and
is not intended to address an individual or company’s particular requirements or be deemed to be, or constitute,
advice. Although endeavours have been made to provide accurate and timely information, there can be no
guarantee that such information is accurate as of the date it is received or that it will continue to be accurate in
the future. No individual or company should act upon such information without receiving appropriate professional
advice after a thorough examination of their particular situation. we cannot accept responsibility for any loss as
a result of acts or omissions taken in respect of any articles. Thresholds, percentage rates and tax legislation may
change in subsequent Finance Acts.
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PROTEcTINg yOuR WEAlTh
Passing on assets without having to pay Inheritance Tax
A good estate planning and protection strategy
can provide you and your family peace of mind that
provisions are set in place for the disposal of your
estate upon your death, securing your assets for

Potentially exempt transfers: If you survive for
seven years after making a gift to someone, the gift
is generally exempt from Inheritance Tax, no matter
what the value.

at how large their estate would be if they take
into account the value of their home, life insurance
policies not written in an appropriate trust and in

Annual exemption: You can give up to £3,000 away
each year, either as a single gift or as several gifts
unused allowance from the previous year but you use

Inheritance Tax is the tax that is paid on your estate,
chargeable at a current rate of 40 per cent. Broadly
speaking, this is a tax on everything you own at
the time of your death, less what you owe. It’s also
sometimes payable on assets you may have given
away during your lifetime. Assets include property,
possessions, money and investments. One thing is
certain: careful planning is required to protect your
wealth from a potential Inheritance Tax liability.
Not everyone pays Inheritance Tax on their death.
It only applies if the taxable value of your estate
(including your share of any jointly owned assets and
assets held in some types of trusts) when you die is
above the current £325,000 (frozen until April 2014)
threshold or nil rate band. It is only payable on the
excess above this amount.
Inheritance Tax exemptions and reliefs
sometimes, even if your estate is over the threshold,
you can pass on assets without having to pay
Inheritance Tax. Examples include:
Spouse or registered civil partner exemption:
Your estate usually doesn’t owe Inheritance Tax on
anything you leave to a spouse or registered civil

if the amount is over the threshold.

Small gift exemption: You can make small gifts of up

Wedding and registered civil partnership gifts:
Gifts to someone getting married or registering a
civil partnership are exempt up to a certain amount.
Business, Woodland, Heritage and Farm Relief: If
the deceased owned a business, farm, woodland
or National heritage property, some relief from
Inheritance Tax may be available.
Transfers of assets into most trusts and companies
will become subject to an immediate Inheritance
Tax charge if they exceed the Inheritance
Tax threshold (taking into account the previous
seven years’ chargeable gifts and transfers).
In addition, transfers of money or property into most
trusts are also subject to an immediate Inheritance
Tax charge on values that exceed the Inheritance Tax
of trust assets above the threshold; however, certain
trusts are exempt from these rules.
Gifts and transfers made in the previous seven years
In order to work out whether the current Inheritance
Tax threshold of £325,000 has been exceeded on a
transfer, you need to take into account all chargeable

Charity exemption: Any gifts you make to a
and transfers made in the previous seven years. If a
transfer takes you over the nil rate band, Inheritance
Tax is payable at 20 per cent on the excess.
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INhERITANcE TAx NIl
RATE bANd ANd RATES
we can help you evaluate the size of your estate
Inheritance Tax is charged at the following rate on death:
Inheritance Tax

Current tax year

Taxable value of your estate above which it is charged
rate at which it is charged

£325,000*
40 per cent

* Inheritance Tax threshold frozen until April 2014.

opportunities that will help you avoid or reduce the amount of Inheritance Tax
your family will have to pay on your estate and enable you to preserve wealth
for your dependents if the worst comes to the worst.

WE cAN hElP
yOu EVAluATE
ThE SIzE Of
yOuR ESTATE.

want to consider appointing a Lasting Power of Attorney who can manage your
affairs in the event you become unable to do so.

or minimising the amount of Inheritance Tax your family will have to pay on your
estate, ensuring plans are in place to protect your property so that you are not
forced to sell your home to pay for your care home costs should the need arise.

your situation and provide advice on a number of tax migration solutions,
creating bespoke estate protection planning strategies that are tailored to suit
you and your circumstances.

A Guide to Estate Preservation
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dOublINg ThE
INhERITANcE TAx
ThREShOld
Transferring assets
can seriously improve
your wealth
Current rules mean that the survivor of a marriage

the current tax year, in addition to the entitlement to
the full spouse relief.
Inheritance Tax is only paid if the taxable value
of your estate when you die is over £325,000. The
Inheritance Tax threshold or nil rate band because
the rate of Inheritance Tax charged on this amount is
currently set at zero per cent, so it is free of tax.
Transferring exempt assets
where assets are transferred between spouses
or registered civil partners, they are exempt from
Inheritance Tax. This can mean that if, on the death

nil rate band to pass on assets to other members of

where one party to a marriage or registered civil
partnership dies and does not use their nil rate band
family, the unused amount can be transferred and
used by the survivor’s estate on their death. This
only applies where the survivor died on or after
9 October 2007.
In effect, spouses and registered civil partners now
have a nil rate band that is worth up to double the
amount of the nil rate band that applies on the
survivor’s death.
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since October 2007, you can transfer any of the
unused Inheritance Tax threshold from a late
spouse or registered civil partner to the second
spouse or civil partner when they die. This can
currently increase the Inheritance Tax threshold
of the second partner from £325,000 to as much as
£650,000, depending on the circumstances.
Spouse or registered civil partner exemption
Everyone’s estate is exempt from Inheritance Tax
up to the current £325,000 threshold (frozen until
April 2014).
Married couples and registered civil partners are
also allowed to pass assets from one spouse or
registered civil partner to the other during their
lifetime or when they die without having to pay
Inheritance Tax, no matter how much they pass on,
as long as the person receiving the assets has their
permanent home in the UK. This is known as spouse
or registered civil partner exemption.
If someone leaves everything they own to their
surviving spouse or registered civil partner in this way,
it’s not only exempt from Inheritance Tax but it also
means they haven’t used any of their own Inheritance
Tax threshold or nil rate band. It is therefore available
to increase the Inheritance Tax nil rate band of the
second spouse or registered civil partner when they
estate can be worth up to £650,000 in the current tax
year before they owe Inheritance Tax.
To transfer the unused threshold, the executors or
personal representatives of the second spouse or
civil partner to die need to send certain forms and
supporting documents to hM revenue & Customs
(hMrC). hMrC calls this transferring the nil rate
band from one partner to another.
Transferring the threshold
The threshold can only be transferred on the second
death, which must have occurred on or after 9 October
2007 when the rules changed. It doesn’t matter
although if it was before 1975 the full nil rate band
may not be available to transfer, as the amount of
spouse exemption was limited then. There are some
situations when the threshold can’t be transferred but
these are quite rare.
when the second spouse or registered civil partner
dies, the executors or personal representatives of the
estate should take the following steps.
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Calculating the threshold you can transfer
all left to the surviving spouse or registered civil
partner, 100 per cent of the nil rate band was unused
and you can transfer the full percentage when the
second spouse or registered civil partner dies even if
they die at the same time.

registered civil partner’s nil rate band that determines
what you can transfer to the second spouse or
registered civil partner. It’s the unused percentage of
the nil rate band that you transfer.
If the deceased made gifts to people in their lifetime
that were not exempt, the value of these gifts must
calculate the percentage available to transfer. You
may also need to establish whether any of the assets
Business or Property relief.
Supporting a claim
You will need all of the following documents from
the first death to support a claim:

taken out
a copy of any deed of variation if one was used to
vary (or change) the will

live in. The court service may be able to provide

The relevant forms
You’ll need to complete form IhT402 to claim the
unused threshold and return this together with
form IhT400 and the forms you need for probate (or

You must make the claim within 24 months from
the end of the month in which the second spouse or
registered civil partner dies.

A Guide to Estate Preservation

INhERITANcE TAx IS ONly PAId
If ThE TAxAblE VAluE Of yOuR
ESTATE WhEN yOu dIE IS OVER
£325,000. ThE fIRST £325,000 Of A
PERSON’S ESTATE IS kNOWN AS ThE
INhERITANcE TAx ThREShOld OR NIl
RATE bANd bEcAuSE ThE RATE Of
INhERITANcE TAx chARgEd ON ThIS
AmOuNT IS cuRRENTly SET AT zERO
PER cENT, SO IT IS fREE Of TAx.
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VAluINg A dEcEASEd
PERSON’S ESTATE
responsibility for
paying Inheritance Tax
To arrive at the amount payable when valuing
a deceased person’s estate, you need to include
assets (property, possessions and money) they
owned at their death and certain assets they gave
away during the seven years before they died. The
would reasonably receive in the open market at the
date of death.
Inheritance Tax is payable by different people in
different circumstances. Typically, the executor or
personal representative pays it using funds from
the deceased’s estate. The trustees are usually
responsible for paying Inheritance Tax on assets
in, or transferred into, a trust. sometimes people
who have received gifts, or who inherit from the
not common.
Valuing the deceased person’s estate is one of
representative. You won’t normally be able to take
over management of their estate (called applying
for probate or sometimes, applying for a grant of
Inheritance Tax that is due has been paid.
The valuation process
This initially involves taking the value of all the
assets owned by the deceased person, together with
the value of:
their share of any assets that they own jointly with
someone else
any assets that are held in a trust, from which they

certain assets that they gave away within the last
seven years
Next, from the total value above, deduct everything
that the deceased person owed, for example:
any outstanding mortgages or other loans
unpaid bills
funeral expenses
(If the debts exceed the value of the assets owned
by the person who has died, the difference cannot
be set against the value of trust property included in
the estate.)
The value of all the assets, less the deductible debts,
gives you the estate value. The threshold above
which the value of estates is taxed at 40 per cent is
currently £325,000 (frozen until April 2014).
When the executor pays Inheritance Tax
Usually, the executor, personal representative or
administrator (for estates where there’s no will) pays
Inheritance Tax on any assets in the deceased’s
estate that are not held in trust.
The money generally comes from the deceased
person’s estate. however, because the tax must
be paid within six months of the death and before
the grant of probate can be issued (or grant of
has to borrow the money or pay it from their own
funds. This can happen if it hasn’t been possible to
get the money from the estate in time because it’s
tied up in assets that have to be sold.
In these cases, the executor or the people who have
advanced the money can be reimbursed from the

When a trustee pays Inheritance Tax
Inheritance Tax on transfers into trust is only
necessary if the total transfer amount is above the
Inheritance Tax threshold. It’s usually payable by the
not the trustees.
The trustees must pay any Inheritance Tax due on
land or assets already held in trust. The occasions
for this include:
a transfer out of trust (known as the exit charge)
every ten years after the original transfer into trust

any assets which they had given away, but in which
they kept an interest – for instance, if they gave a
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INhERITANcE TAx IS PAyAblE by dIffERENT PEOPlE IN dIffERENT
cIRcumSTANcES. TyPIcAlly, ThE ExEcuTOR OR PERSONAl REPRESENTATIVE
PAyS IT uSINg fuNdS fROm ThE dEcEASEd’S ESTATE.
When a beneficiary or a donee has to pay
Inheritance Tax
If the executor or the trustees can’t pay the
(recipients of gifts made during a person’s lifetime)
pay Inheritance Tax in this case if:
they receive a share of an estate after a death
they receive a gift from someone who dies within
seven years of making the gift
death or receive income from those assets

A Guide to Estate Preservation
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INhERITINg A
PROPERTy
Could you be liable to
pay Inheritance Tax?
If you owned property jointly as joint tenants
with the deceased and you weren’t their spouse
or registered civil partner, you’ll have to pay any
Inheritance Tax due on the property when you
inherit it.
If you owned property jointly as tenants in common
with the deceased and weren’t their spouse or
registered civil partner, but inherited their share
under the will, the deceased’s executor or personal
representative must pay any Inheritance Tax or debts

They’ll usually try to do this by using funds from
other parts of the estate. however, if there’s a
shortfall, you as the remaining owner are responsible
for that shortfall and hM revenue & Customs
(hMrC) and other creditors have the right to
approach you.

PlANNINg yOuR fINANcES IN AdVANcE
ShOuld hElP yOu ENSuRE ThAT WhEN
yOu dIE EVERyThINg yOu OWN gOES
WhERE yOu WANT IT TO.

If there isn’t enough money in the rest of the estate
to pay the outstanding tax or other debts, you may
need to sell the property.
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cOmbININg PREdIcTAbIlITy
WITh clEVER PlANNINg
Make sure everything
you own goes where you

ensure that when you die everything you own goes
ensuring that your estate is shared out exactly as you
want it to be.
If you don’t make a will, there are rules for sharing
out your estate called the Law of Intestacy, which
could mean your money going to family members
who may not need it, or your unmarried partner or a
partner with whom you are not in a registered civil
partnership receiving nothing at all.
If you leave everything to your spouse or registered
civil partner there’ll be no Inheritance Tax to pay

you can make sure you don’t pay more Inheritance
Tax than necessary
Before you write your will, it’s a good idea to
think about what you want included in it. You
should consider:
how much money and what property and
possessions you have
who should look after any children under
18 years of age
who is going to sort out your estate and carry out
your wishes after your death, your executor
Passing on your estate
An executor is the person responsible for passing on
your estate. You can appoint an executor by naming
them in your will. The courts can also appoint other
people to be responsible for doing this job.
Once you’ve made your will, it is important to keep it
in a safe place and tell your executor, close friend or
relative where it is.

to give some of your estate to someone else or to a
family trust.
Good reasons to make a will
and possessions (your estate) after your death. There
are many good reasons to make a will:
you can decide how your assets are shared – if you
don’t have a will, the law says who gets what

and after any major change in your life, such as
getting separated, married or divorced, having a
child, or moving house. Any change must be by
codicil (an addition, amendment or supplement to a
will) or by making a new will.
scottish law on inheritance differs from
English law.

if you’re an unmarried couple (whether or not it’s
partner is provided for
if you’re divorced, you can decide whether to leave
anything to your former partner

A Guide to Estate Preservation
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fINANcIAl PRudENcE
It’ll take longer to sort out your affairs
if you don’t have a will
It’s easy to put off making a will. But if you die
without one, your assets may be distributed
according to the law rather than your wishes. This
could mean that your spouse receives less, or that
the money goes to family members who may not
need it.
If you and your spouse or registered civil partner
owns your home as joint tenants, then the surviving
spouse or civil partner automatically inherits all of
the property.
If you are tenants in common you each own a
proportion (normally half) of the property and can
pass that half on as you want.
Planning to give your home away to your children
while you’re still alive
You also need to bear in mind, if you are planning to
give your home away to your children while you’re
still alive, that:
gifts to your children, unlike gifts to your spouse
or registered civil partner, aren’t exempt from

12

Inheritance Tax unless you live for seven years
after making them
if you keep living in your home without paying a
full market rent (which your children pay tax on)
it’s not an outright gift but a gift with reservation,
so it’s still treated as part of your estate, and so
liable for Inheritance Tax
following a change of rules on 6 April 2005, you
may be liable to pay an Income Tax charge on the
use of property you formerly owned (or provided
the funds to purchase)
once you have given your home away, your
children own it and it becomes part of their assets.
so if they are bankrupted or divorced, your home
may have to be sold to pay creditors or to fund part
of a divorce settlement
if your children sell your home, and it is not their
main home, they will have to pay Capital Gains
Tax on any increase in its value
If you don’t have a will there are rules for deciding
who inherits your assets, depending on your
personal circumstances.
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ThE PRObATE PROcESS
Getting started: what you need to know
person who applies is also called the administrator.
you go through if you’re handling the estate of
someone who’s died. It gives you the legal right to
distribute the estate according to the deceased’s
wishes. Inheritance Tax forms are part of the process
even if the estate doesn’t owe Inheritance Tax.
If the deceased left a will, it usually names one
or more executors who can apply for the grant of
probate. If the named executor doesn’t want to act,
someone else named in the will can apply (depending
on a strict order of priority). This person is called the
administrator and they apply for a grant of letters of
administration with will.

administration with will or letters of administration
executor or administrator is personal representative.
Different terms in Scotland and Northern Ireland
scotland and Northern Ireland have different legal
systems, processes and terms. The terminology is
generally the same in Northern Ireland. however,
the personal representative applies for a grant of
and Northern Ireland too.

If the deceased died without leaving a will, a
blood relative can apply for a grant of letters of

IT’S EASy TO PuT Off mAkINg A
WIll. buT If yOu dIE WIThOuT ONE,
yOuR ASSETS mAy bE dISTRIbuTEd
AccORdINg TO ThE lAW RAThER
ThAN yOuR WIShES.
A Guide to Estate Preservation
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TAkE IT STEP by STEP
how to avoid the probate pitfalls
A look at the steps to take in England and wales (the
process differs in scotland and Northern Ireland).
Step 1 - Value the estate to see if you need a grant
of representation.

doesn’t owe Inheritance Tax. The estate will only owe
Inheritance Tax if it’s over the threshold currently
£325,000 (frozen until April 2014).
The Inheritance Tax forms you need depend
on the following:

when you might not need a grant of representation.
A grant may not be needed if the estate:

include land, property or shares
passes to the surviving spouse/civil partner because
it was held in joint names
when you contact the deceased’s bank or other

scotland, Northern Ireland or abroad
the size of the estate
whether it is an excepted estate (i.e. you
form IhT400)
Usually, if an estate has no Inheritance Tax to pay, it
will be an excepted estate. however, this is not always
the case. some estates that don’t owe Inheritance Tax
still require a full Inheritance Tax account.

funds or tell you to get a grant of representation (or
If you’re not sure whether the estate is an excepted
Information form (form IhT205 in England and wales).
grant before giving you access to even a small amount
of money.
When a grant of representation is usually needed
You will almost certainly need a grant if the
estate includes:

Depending on your answers to certain questions, the
that form and switch to form IhT400 (a full Inheritance
Tax account) instead.
Step 3 - Send the forms to the relevant
government bodies

assets generally worth more than £5,000 in total
land or property in the sole name of the deceased, or
held as tenants in common with someone else
stocks or shares
some insurance policies
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send completed IhT205 forms and the PA1 Probate
Application form to your nearest Probate registry.
You’ll also have to include the original will (if there

Step 2 - Applying for a grant of representation

page 55 of the IhT400 guidance notes.

to the PA1 Probate Application form, even if the estate

The process is different in scotland and
Northern Ireland.
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Step 4 - Pay any Inheritance Tax due
If the estate owes Inheritance Tax, you won’t receive

registry staff check the forms and documents and
prepare the papers for your interview
swear the oath
who have applied for a grant of representation will
need to swear an oath, either at the Probate

date is six months after the date of death.
Steps 5 to 7 - What happens next?
Once you’ve paid any Inheritance Tax and sent off
the forms to the Probate registry, the process takes
about eight weeks if there are no problems. There
are three stages:
examination of forms and documents

probate is granted
sent to you by post from the Probate registry
After you get the grant of representation (or
due, you can collect in the money from the estate.
You can then pay any debts owed by the estate and
distribute the estate according to the will or the rules
of intestacy.

WhEN yOu cONTAcT ThE dEcEASEd’S bANk OR OThER fINANcIAl
INSTITuTIONS, ThEy WIll EIThER RElEASE ThE fuNdS OR TEll yOu TO
gET A gRANT Of REPRESENTATION (OR cONfIRmATION) fIRST.

WhO gETS WhAT?
Don’t leave your heirs embroiled in years of legal feuding
If you leave everything to your spouse or registered
civil partner, in this instance there usually won’t
be any Inheritance Tax to pay because a spouse
or registered civil partner counts as an exempt

Wills, trusts and financial planning
As well as making a will, you can use a family trust
to pass on your assets in the way you want to. You
into a trust or for a trust to start once the estate

worth more when they die, so more Inheritance Tax
may have to be paid then.
Other beneficiaries
anyone in your will (frozen until April 2014), not
just your spouse or civil partner. so you could, for
example, give some of your estate to someone else or
a family trust. Inheritance Tax is then payable at
40 per cent on any amount you leave above this.
UK Charities
Inheritance Tax isn’t payable on any money or assets
you leave to a registered UK charity – these transfers
are exempt.

can’t immediately manage their own affairs (either
because of their age or a disability).
You can use different types of family trust depending
on what you want to do and the circumstances. If
you are planning to set up a trust you should receive
specialist advice. If you expect the trust to be liable
to tax on income or gains you need to inform hM
revenue & Customs Trusts as soon as the trust
is set up. For most types of trust, there will be an
immediate Inheritance Tax charge if the transfer
takes you above the Inheritance Tax threshold. There
will also be Inheritance Tax charges when assets
leave the trust.

From 6 April 2012, if you leave 10 per cent of your
estate to charity the tax due may be paid at a
reduced rate of 36 per cent instead of 40 per cent.

A Guide to Estate Preservation
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TRANSfERRINg ASSETS
Trusts may incur an Inheritance Tax charge when
assets are transferred into or out of them or when
puts assets into a trust is known as a settlor. A
transfer of assets into a trust can include property,
land or cash in the form of:
A gift made during a person’s lifetime
A transfer or transaction that reduces the value of
the settlor’s estate (for example, an asset is sold to
the person’s estate is considered a gift or transfer
A ‘potentially exempt transfer’ whereby no further
Inheritance Tax is due if the person making the
transfer survives at least seven years. For transfers
after 22 March 2006 this will only apply when the
trust is a disabled trust
A gift with reservation where the transferee still

If you die within seven years of making a transfer
into a trust, extra Inheritance Tax will be due at the
full amount of 40 per cent (rather than the reduced
amount of 20 per cent for lifetime transfers).
In this case your personal representative, who
manages your estate when you die, will have to pay
a further 20 per cent out of your estate on the value
of the original transfer. If no Inheritance Tax was due
when you made the transfer, the value of the transfer
is added to your estate when working out whether
any Inheritance Tax is due.

16

Settled property
The act of putting an asset into a trust is often
known as making a settlement or settling property.
For Inheritance Tax purposes, each item of settled
property has its own separate identity.
This means, for example, that one item of settled
property within a trust may be for the trustees to
use at their discretion and therefore treated like a
discretionary trust. Another item within the same
trust may be set aside for a disabled person and
treated like a trust for a disabled person. In this case,
there will be different Inheritance Tax rules for each
item of settled property.
Even though different items of settled property may
receive different tax treatment, it is always the total
value of all the settled property in a trust that is used
to work out whether a trust exceeds the Inheritance
Tax threshold and whether Inheritance Tax is due.
If you make a gift to any type of trust but continue
on the transfer and the gift will still count as part
of your estate. These are known as gifts with

Avoiding double taxation
To avoid double taxation, only the higher of these
charges is applied and you won’t ever pay more
than 40 per cent Inheritance Tax. however, if the

A Guide to Estate Preservation
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than seven years before dying, the gift is treated
as a potentially exempt transfer and there is no
further liability if the transferor survives for a
further seven years.

an asset becomes part of a ‘special trust’ (for
example, a charitable trust or trust for a disabled
person) and therefore ceases to be relevant property
transaction that reduces the value of the trust fund

From a trusts perspective, there are four main
occasions when Inheritance Tax may apply to trusts:

when settled property is transferred out of a trust
or the trust comes to an end
when someone dies and a trust is involved when
sorting out their estate
Relevant property
You have to pay Inheritance Tax on relevant
property. relevant property covers all settled
property in most kinds of trust and includes money,
shares, houses, land or any other assets. Most
property held in trusts counts as relevant property.
But property in the following types of trust doesn’t
count as relevant property:
interest in possession trusts with assets that were
put in before 22 March 2006
a transitional serial interest trust
a disabled person’s interest trust
a trust for a bereaved minor
an age 18 to 25 trust
Excluded property
Inheritance Tax is not paid on excluded property
(although the value of the excluded property may be
brought in to calculate the rate of tax on certain exit

There are some occasions when there is no
Inheritance Tax exit charge. These apply even where
the trust is a relevant property trust, for instance, it
isn’t charged:
on payments by trustees of costs or expenses
incurred on assets held as relevant property
where Income Tax will be due
when the asset is transferred out of the trust
within three months of setting up a trust, or within
when the assets are excluded (property
foreign assets have this status if the settlor was
domiciled abroad)
Passing assets to beneficiaries
You may decide to use a trust to pass assets
immediately able to look after their own affairs. If you
do use a trust to give something away, this removes
it from your estate provided you don’t use it or get
trust may be liable to Inheritance Tax.
Trusts offer a means of holding and managing money
or property for people who may not be ready or able
to manage it for themselves. Used in conjunction
with a will, they can also help ensure that your
assets are passed on in accordance with your wishes
after you die.

ThE AcT Of
PuTTINg AN
ASSET INTO
A TRuST IS
OfTEN kNOWN
AS mAkINg A
SETTlEmENT
OR SETTlINg
PROPERTy.

excluded property can include:
property situated outside the UK that is owned
by trustees and was settled by someone who was
permanently living outside the UK at the time of
making the settlement
government securities, known as FOTrA (free of
tax to residents abroad)
Inheritance Tax is charged up to a maximum of 6 per
cent on assets or property that is transferred out of
a trust. The exit charge, which is sometimes called
the proportionate charge, applies to all transfers of
relevant property.

Writing a will
when writing a will, there are several kinds of trust
that can be used to help minimise an Inheritance
Tax liability. From an Inheritance Tax perspective,
an ‘interest in possession’ trust is one where a
the trust or receive any income from it. Assets put
into an interest in possession trust before 22 March
2006 are not considered to be relevant property, so

During the life of the trust there are no exit charges
as long as the asset stays in the trust and remains

A transfer out of trust can occur when:
the trust comes to an end
some of the assets within the trust are distributed

If the trust also contains assets put in on or
after 22 March 2006, these assets are treated as
relevant property and are potentially liable to the

an asset
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TRuST IN yOuR fuTuRE
helping you control and protect family assets
One of the most effective ways you can manage your
estate planning is through setting up a trust. The
structures into which you can transfer your assets
can have lasting consequences for you and your
family and it is crucial that you choose the right ones.
The right structures can protect assets and give your

A trust is a legal arrangement where one or more
trustees are made legally responsible for assets. The

The trustees are responsible for managing the trust
and carrying out the wishes of the person who has
put the assets into trust (the settlor). The settlor’s
wishes for the trust are usually written in their will
or given in a legal document called the trust deed.
The purpose of a trust
Trusts may be set up for a number of reasons,
for example:
to control and protect family assets
when someone is too young to handle their affairs
when someone can’t handle their affairs because
they are incapacitated
to pass on money or property while you are still alive
to pass on money or assets when you die under

land or buildings
other assets, such as paintings, furniture or

The cash and investments held in a trust are also
called the trust capital or fund. This capital or fund
may produce income, such as interest on savings or
dividends on shares. The land and buildings may
produce rental income. Assets may also be sold
producing gains for the trust. The way income is taxed
depends on the type of income and the type of trust.
What is a settlor?
A settlor is a person who has put assets into the
trust. This is known as settling property. Assets are
normally put into the trust when it’s created, but
they can also be added at a later date. The settlor
decides how the assets in the trust and any income
received from it should be used. This is usually set
out in the trust deed.

assets they’ve put in. These types of trust are known
tax rules.
The role of the trustees
Trustees are the legal owners of the assets held in a
trust. Their role is to:
deal with trust assets in line with the trust deed

under the rules of inheritance that apply when
someone dies without leaving a valid will (England
and wales only)
There are several types of UK family trusts and each
type of trust may be taxed differently. There are

or to provide a means for employers to create a
pension scheme for their staff.
What is trust property?
A trust property is a phrase often used for the assets
held in a trust. It can include:
money
investments
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tax due on the income or chargeable gains of the trust
decide how to invest the trust’s assets and/or how
this must always be in line with the trust deed
The trust can continue even though the trustees
might change. however, there must be at least
one trustee. Often there will be a minimum of two
trustees: one trustee may be a professional familiar
may be a family member or relative.
What is a beneficiary?
assets held in the trust. There can be one or more
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in a different way.

in scotland are different from the laws of England and
wales, as well as Northern Ireland.
When you might have to pay Inheritance Tax on
your trust
There are four main situations when Inheritance Tax
may be due on trusts:

held on trust when they reach a certain age
example, they might be entitled to the trust income
and have a discretionary interest in trust capital

or be entitled to claim some back depending on your
overall income.

when it was set up
when assets are transferred out of a trust or the
trust comes to an end
when someone dies and a trust is involved when
sorting out their estate

Trust law in Scotland
The treatment of trusts for tax purposes is the same
throughout the United Kingdom. however, scottish
law on trusts and the terms used in relation to trusts

ThE RIghT TyPE Of TRuST
Ensure you don’t more tax than is necessary
There are now three main types of trusts.
Bare (Absolute) trusts
outset and these can’t be changed. The assets, both
income and capital, are immediately owned and can

Interest in possession trusts

some trusts will now have to pay an Inheritance
Tax charge when they are set up, at 10 yearly
intervals and even when assets are distributed. The
right type of trust in conjunction with your overall
of Inheritance Tax payable. This is a highly complex
area and you should obtain professional advice
to ensure the right type of trust is set up for your
particular circumstances.

to all the income from the trust, but not necessarily
get the capital – say on the death of the income

during their lifetime but with the capital being
owned by their children. The capital is distributed on
the remaining parent’s death.
Discretionary trusts
here the trustees decide what happens to the income
and capital throughout the lifetime of the trust and
how it is paid out. There is usually a wide range of

ONE Of ThE mOST EffEcTIVE
WAyS yOu cAN mANAgE yOuR
ESTATE PlANNINg IS ThROugh
SETTINg uP A TRuST.

to income from the trust.
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gIVINg AWAy WEAlTh
There are some important exemptions that allow you
to legally pass your estate on to others, both before
and after your death, without it being subject to
Inheritance Tax.
Exempt beneficiaries
You can give things away to certain people and
organisations without having to pay any Inheritance
Tax. These gifts, which are exempt whether you
make them during your lifetime or in your will,
include gifts to:
your husband, wife or civil partner, even if you’re
legally separated (but not if you’ve divorced or the
registered civil partnership has dissolved), as long
as you both have a permanent home in the UK
UK charities
some national institutions, including national
museums, universities and the National Trust
UK political parties
But, bear in mind that gifts to your unmarried
partner or a partner with whom you’ve not formed a
registered civil partnership aren’t exempt.
Exempt gifts
some gifts are exempt from Inheritance Tax
because of the type of gift or the reason for making
it. These include:
Wedding gifts/civil partnership ceremony gifts
wedding or registered civil partnership ceremony
gifts (to either of the couple) are exempt from
Inheritance Tax up to certain amounts:
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parents can each give £5,000
grandparents and other relatives can each
give £2,500
anyone else can give £1,000
You have to make the gift on or shortly before the
date of the wedding or civil partnership ceremony.
If it is called off and you still make the gift, this
exemption won’t apply.
Small gifts
You can make small gifts, up to the value of
£250, to as many people as you like in any one tax
year (6 April to the following 5 April) without them
being liable for Inheritance Tax.
But you can’t give a larger sum – £500, for example –
use this exemption with any other exemption when
giving to the same person. In other words, you can’t
combine a ‘small gifts exemption’ with a ‘wedding/
registered civil partnership ceremony gift exemption’
and give one of your children £5,250 when they get
married or form a registered civil partnership.
Annual exemption
You can give away £3,000 in each tax year without
paying Inheritance Tax. You can carry forward all or
any part of the £3,000 exemption you don’t use to the
next year but no further. This means you could give
away up to £6,000 in any one year if you hadn’t used
any of your exemption from the year before.
You can’t use your annual exemption and your small
gifts exemption together to give someone £3,250. But
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you can use your annual exemption with any other
exemption, such as the wedding/registered civil
partnership ceremony gift exemption. so, if one of
your children marries or forms a civil partnership you
can give them £5,000 under the wedding/registered
civil partnership gift exemption and £3,000 under the
annual exemption, a total of £8,000.
Gifts that are part of your normal expenditure
(but not your capital) are exempt from Inheritance
Tax if they’re part of your regular expenditure.
This includes:
monthly or other regular payments to someone,
including gifts for Christmas, birthdays or
wedding/civil partnership anniversaries
regular premiums on a life insurance policy (for
you or someone else)

income and your normal expenditure, including gifts
you make regularly. This will show that the gifts are
regular and that you have enough income to cover
having to draw on your capital.
Maintenance gifts
payments to:

yOu cAN gIVE
ThINgS AWAy TO
cERTAIN PEOPlE
ANd ORgANISATIONS
WIThOuT hAVINg
TO PAy ANy
INhERITANcE TAx.
Gifts that count as a PET are gifts that you, as an
individual, make to:
another individual
a trust for someone who is disabled
of an Interest In Possession (IIP) trust (with an
immediate entitlement following the death of the
person who set up the trust), you decide to give up
the right to receive anything from that trust or that
right comes to an end for any other reason during
your lifetime
Only outright gifts count as PETs
If you make a gift with strings attached (technically
still count as part of your estate, no matter how long
you live after making it. For example, if you give
your house to your children and carry on living there
without paying them a full commercial rent, the value
of your house will still be liable for Inheritance Tax.
In some circumstances a gift with strings attached
might give rise to an Income Tax charge on the

your husband or wife
relatives who are dependent on you because of old

In this case the donor can choose whether to pay
the Income Tax or have the gift treated as a gift
with reservation.

Potentially exempt transfers
If you, as an individual, make a gift and it isn’t
covered by an exemption, it is known as a potentially
exempt transfer (PET). A PET is only free of
Inheritance Tax if you live for seven years after you
make the gift.
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A gIfT WITh RESERVATION
exclusion of the donor
A gift with reservation is a gift that is not fully given
away. where gifts with reservation were made on or
after 18 March 1986, you can include the assets as
part of your estate but there is no seven year limit as
there is for outright gifts. A gift may begin as a gift
with reservation but some time later the reservation
may cease.

a market rent for living in the house, the reservation
becomes an outright gift at that point and the
ceased. Or a gift may start as an outright gift and
then become a gift with reservation.

of the donor. Otherwise, the gift is not a gift for
Inheritance Tax purposes.

Alternatively, if you give your house to your child and
continue to live there but pay full market rent, there
is no reservation. If over time you stop paying rent or
the rent does not increase, so it is no longer market
rent, a reservation will occur at the time the rent
stops or ceases to be market rent.

An outright gift
For example, if you give your house to your child but
continue to live there rent free, that would be a gift
with reservation. If, after two years, you start to pay

The value of a gift for Inheritance Tax is the amount
of the loss to your estate. If you make a cash gift, the
loss is the same value as the gift. But this is not the
case with all gifts.

In order for a gift to be effective for exemption from
Inheritance Tax, the person receiving the gift must

A gIfT WITh RESERVATION
IS A gIfT ThAT IS NOT
fully gIVEN AWAy.
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WEAlTh PRESERVATION
Making the most of different solutions
Decreasing term assurance
Decreasing term assurance can be arranged to cover
a potential Inheritance Tax liability and used as a Gift
Inter Vivos policy (a gift given during the life of the
grantor who no longer has any rights to the property
and can not get it back without the permission of the
party it was gifted to). This is a type of decreasing
term plan that actually reduces at the same rate as the
chargeable Inheritance Tax on an estate as a result of a
Potentially Exempt Transfer (PET).
For example, if you gift part of your estate away before
death, then that part is classed as a PET, meaning
that for a period of seven years there could be tax due
on the transfer. This amount of tax reduces by a set
amount each year for seven years.
The Gift Inter Vivos plan is designed to follow that
meet the bill if the person who gifted the estate dies

Woodlands relief:
transfers of woodland on death. however, this has
become less important since the introduction of
100 per cent relief for businesses that qualify as
relevant business property.
where an estate includes woodlands forming part
of a business, business relief may be available if the

when a woodland in the United Kingdom is transferred
on death, the person who would be liable for the tax
can elect to have the value of the timber – that is, the
trees and underwood (but not the underlying land) –
excluded from the deceased’s estate.
If the timber is later disposed of, its value at the time
will be subject to Inheritance Tax. relief is available if:
an election is made within two years of the death,
though the Board of hM revenue & Customs have
discretion to accept late elections, and

such policies should be written in an appropriate trust,
so that the proceeds fall outside your estate.
Business and agricultural property
Business and agricultural property are exempt from
Inheritance Tax.
Business Property relief: To qualify, the property must
be relevant business property and must have been
owned by the transferor for the period of two years
immediately preceding death. where death occurred
after 10 March 1992, relief is given by reducing the
value of the asset by 100 per cent. Prior to 10 March
1992, the relief was 50 per cent.
Agricultural Property relief: Agricultural property is

or inheritance.
The Pre-Owned Assets Tax
on 6 April 2005, clamped down on arrangements
whereby parents gifted property to children or other
family members while continuing to live in the
property without paying a full market rent.

to an individual continuing to live in a property that
they have gifted but are not paying a full rent, and
where the arrangement is not caught by the gift with
reservation rules.

woodland and any buildings used in connection
woodland or building is occupied with agricultural
land or pasture and the occupation is ancillary to that
of the agricultural land or pasture, and also includes
such cottages, farm buildings and farmhouses,
together with the land occupied with them as are
of a character appropriate to the property. where
death occurred after 10 March 1992, relief is given
by reducing the value of the property by 100 per cent
(certain conditions apply). Prior to that date the relief
was 50 per cent.
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so anyone who has implemented such a scheme since
March 1986 could fall within the POAT net and be
liable to an income tax charge of up to 40 per cent of
the annual market rental value of the property.
Alternatively, you can elect by 31 January following
that the property remains in your estate.

ThERE IS
A SPEcIfIc
RElIEf fOR
TRANSfERS
Of WOOdlANd
ON dEATh.

rental valuations of the property must be carried out
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PAyINg INhERITANcE TAx
The personal representative (the person nominated

If the estate is likely to be subject to Inheritance Tax

to handle the affairs of the deceased person) arranges

In this case you complete form IhT400 plus any relevant

to pay any Inheritance Tax that is due. You usually

supplementary forms (these are indicated on the IhT400).

nominate the personal representative in your will (you
can nominate more than one), in which case they are

You also complete:

known as the executor. If you die without leaving a will a
court can nominate the personal representative, in which

form IhT421 ‘Probate summary’ if the deceased

case they are known as the administrator.

person lived in England, wales or Northern Ireland
probate application form PA1 if the deceased lived in

If you have been nominated as someone’s personal

England or wales

representative you have to value all of the assets that

form C1 Inventory if the deceased lived in scotland

the deceased person owned. This valuation must
(In Northern Ireland you only complete a probate
fetch in the open market at the date of death.

application form at interview.)

In most cases, if an estate owes Inheritance Tax, you

The due date for Inheritance Tax is six months after the

must usually pay it within six months after the death or

end of the month in which the deceased died. You must

interest will be charged. In some cases, you can pay by

pay Inheritance Tax before you can get the grant of

instalments once a year over ten years. The due date
differs if Inheritance Tax is due on a trust.
Forms you need to complete
If the estate is unlikely to be subject to Inheritance Tax

Month when the
person died

Inheritance Tax
due date

January

31 July

(an ‘excepted estate’)
Country in which the

Required forms for

February

31 August

deceased person lived

excepted estates

March

30 september

England

Form IhT205 and form

April

31 October

PA1 – application for

May

30 November

probate

June

31 December

July

31 January

August

28/29 February

after 6 April 2004; if they

september

31 March

died before this date form

October

30 April

C1 only

November

31 May

December

30 June

scotland

Form C1 (‘Inventory’) and
form C5 if they died on or

Northern Ireland
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Form Ih205 only
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ThE duE dATE fOR INhERITANcE TAx IS SIx mONThS AfTER ThE
ENd Of ThE mONTh IN WhIch ThE dEcEASEd dIEd. yOu muST PAy
INhERITANcE TAx bEfORE yOu cAN gET ThE gRANT Of PRObATE
(OR cONfIRmATION IN ScOTlANd).
instalment is due six months after the death on the due
date. The second instalment is due 12 months after that.
If someone gives you a gift and doesn’t survive for seven
years after making it and the gift is liable to Inheritance
Tax, the payment on the gift is also due six months after
the death on the due date.
If the value of the assets being transferred exceeds the
current Inheritance Tax threshold £325,000, Inheritance
Tax can be due:
on transfers into a trust
on transfers out of a trust
every ten years after the original transfer into trust
The due date depends on when the assets
are transferred
For transfers made between 6 April and 1 October,
the due date is 30 April in the following year
For transfers made between 30 september one year
and 6 April the next, the due date is six months after
the end of the month in which the transfer was made
If you don’t pay Inheritance Tax in full by the due date,
hM revenue & Customs (hMrC) will charge interest on
the amount outstanding, whatever your reason for not
paying by the due date. It also charges interest if you
pay by annual instalments.
If Inheritance Tax is due, you have 12 months from the
end of the month in which the death occurred to send in
a full Inheritance Tax account, this includes form IhT400,
any supplementary pages and papers relating to probate

Unless you have a reasonable excuse for not delivering a
full and accurate account within 12 months, you may have
to pay a penalty in addition to any interest you owe.
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ESTATE PRESERVATION glOSSARy
helping you to look after and maintain your wealth

Administration

Charity

Dealing with the affairs and estate of a person who has

A charity is an organisation that has as its aim purposes

died, including collecting their assets, paying their debts

which are exclusively charitable (as recognised by law),
such as the relief of poverty or promoting education.
Charities can be structured in a variety of ways – for

Affidavit

example, as a company with a board of directors or as a

A document giving evidence which is sworn in front of a

trust fund with a board of trustees. Charities must be for

solicitor or other person who can administer oaths.
Charities Commission. Charities are strictly regulated.
Agricultural Property Relief (APR)
relief from Inheritance Tax for the agricultural value of

Codicil

some farms and farmhouses (the value if the land and

An addition to a will which may change, modify, delete,

buildings could only be used for agricultural purposes

extend or add to a will.

and not the open market value). Various conditions
apply, including a minimum ownership period.

Deed of Variation
A document that can vary the division of a person’s

Beneficiary

estate after they have died, either by changing their will

A person or organisation who will receive assets from

retrospectively or altering the persons entitled on an

the estate of the deceased.
longer exist). This must be done within two years of the
Bequests and Legacies

person’s death.

Bequests and legacies are names for gifts left in a will.
Discretionary Trusts
Business Property Relief

A trust where the trustees can choose which

relief from Inheritance Tax for businesses; a minimum
ownership period applies and the business or interest in

Capital Gains Tax

Domicile

This is tax which may be payable on a disposal

Your domicile will affect whether you pay Inheritance Tax

(for example, when you sell an asset) if you make a

on particular assets and can affect how much Inheritance

chargeable gain. Usually you have made a gain if the

Tax you pay. Domicile is not the same as residence.

asset is worth more at disposal than it was when you
acquired it. A disposal is not only a sale for moneys

Estate

worth. You will only pay Capital Gains Tax on capital

All the property and assets of the person who has died.

monies (monies that you received) that do not form part
of your income. The tax applies not to the value of the

Executor

asset but to the increase in value.

This is the personal representative who has been
appointed by the will or codicil.

Caveat
A notice entered at the Probate registry, for example, if

Guardian

you have entered a caveat you will be warned before any

A guardian will have parental responsibility for any

Grant of representation is issued.

child (under 18) of whom they are named guardian.
Parental responsibility means legal authority to act
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Chattels

in relation to a child on such matters as medical care,

Assets of a person other than land – for example,

where they are to live, their education and what

jewellery, ornaments, clothes, cars, animals, furniture

surname they should be known by. Guardians may be

and so on.

appointed by a parent who has parental responsibility,

A Guide to Estate Preservation

A guIdE TO ESTATE PRESERVATION

an existing guardian or the Court. If you name a

Lasting Power of Attorney

guardian in your will, the appointment may not take

A Lasting Power of Attorney can relate to your property

effect if your child has a surviving parent with

and affairs or your personal welfare, i.e. decisions about

parental responsibility.

your medical treatment. In order to make a Lasting
Power of Attorney you must have mental capacity to do

Inheritance Tax
A tax on the value of a person’s estate on their death and

ordinary General Power of Attorney will come to an end

also on the value of certain gifts made by an individual

if you lose your mental capacity but a Lasting Power of

during their lifetime. You may be subject to Inheritance

Attorney will not.

Tax on all your assets everywhere in the world if you
are domiciled in England and wales. Inheritance Tax

Probate (Grant of)

also applies to most types of trusts and may be charged

The proving of a will by sending it to the Probate registry.

when assets are added to or leave the trusts, and on the
Residue
The remainder of the estate of the person who has died
Intestate/Intestacy
The rules that govern where a person’s estate is to pass

they made under their will have also been paid.

and who can deal with the estate in the absence of a will.
Revocation (of will)
Joint Tenancy

This is the process by which someone cancels or takes
back a will (or codicil) made previously when they
no longer intend that will to take effect. The Testator

by survivorship. For example, if you and your spouse or

(person who made a will or codicil) must have mental

registered civil partner own your home as joint tenants

capacity to revoke the will (or codicil). The effect of

it will automatically pass to the surviving spouse when

revocation is that any earlier will is resurrected and will

one of you dies. Your share of your house will not be part

take effect as if the later cancelled will does not exist. If

of your estate as it passes automatically.

there is no previous will then the person revoking their
will becomes intestate. Most new wills contain an

Letters of Administration

explicit clause stating that they revoke any previous

A grant of representation where there is no valid will, or

wills. There are formal requirements for revocation of a

there is a will but no executor appointed.

will as there are for making a will.

Life Tenant

Statutory Legacy
If a person dies intestate with a spouse or civil partner,

during their lifetime. They cannot have the capital in

the statutory legacy is the amount of the deceased’s

the trust fund; they are entitled only to the income or

estate that their spouse or civil partner will receive. A

enjoyment of the property. For example, if the trust fund

common misconception is that the spouse or civil partner
will automatically receive all of the estate of the person
who has died intestate, but this is not necessarily the

Personal Representative

case if there are surviving children and it is therefore

The person who is dealing with the administration of the

desirable to make a will to ensure that your spouse or

estate of the person who has died.

civil partner inherits all that you intend them to take.

Potentially Exempt Transfer (PET)

Testator/Testatrix

This is an outright gift by an individual to another

The person making a will (male or female).

individual or certain types of trusts. If the giver
(donor) survives the gift by seven years it will become

A Trust

completely exempt from Inheritance Tax, and will be

A legal relationship in which one or more persons hold

outside the donor’s estate for the purposes of calculating
Inheritance Tax.

trustee is the person who is acting in the trust and holds

Power of Attorney
This is a formal document giving legal authority from

A Will

one person (the donor) to another (the attorney) so that

The formal document known as a testamentary

the Attorney may act on behalf of their principal. Power
of Attorney may be an ordinary General Power or it may

to the division of their estate on death.

be a Lasting Power of Attorney.
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All too often, a lack of effective estate planning
family decisions regarding where that capital is
best distributed having to be made, and more
painfully than that, the fact that the taxman may
often take a very large amount of the total value.
Often the misconception is that this only
increased over the generations, tax is becoming
more and more of an issue for everyone.
Your wealth can have a massive impact beyond
your lifetime. with foresight, you can ensure
that this impact is as positive as possible. we
can help you prepare for tomorrow.

Contact us today

Content of the articles featured in A Guide to Estate Preservation are for your general information and use only and is not
intended to address your particular requirements.They should not be relied upon in their entirety and shall not be deemed to be,
or constitute, advice.Although endeavours have been made to provide accurate and timely information, there can be no guarantee
that such information is accurate as of the date it is received or that it will continue to be accurate in the future. No individual or
company should act upon such information without receiving appropriate professional advice after a thorough examination of
their particular situation.We cannot accept responsibility for any loss as a result of acts or omissions taken in respect of any articles.
The pension and tax rules are subject to change by the Government.Tax reliefs and State benefits referred to are those currently
applying.Their value depends on your individual circumstances.The performance of the investment funds will have an impact on
the amount of income you receive. If the investments perform poorly, the level of income may not be sustainable.
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